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: DAVID S. HAEG,

TS,

IN THE SUPERIOR COURT FOR THE STATE OIF ALASKA
FOURTH JUDICIAL DISTRICT AT FAIRBANKS

Applicant,

STATE OF ALASKA,

Respondent.

B L N S

' Case No. 4MC-09-00005 CI

In Connection w/d4MC-04-024 CR

MOTION TO DISMISS APPLICATION FOR POST-CONVICTION RELIEF

VRA CERTTFICA 'ION
[ certify that this document and its attachments do not contain {1) the name of a victim of a sexuoal
oftense listed in AS 12.61.14¢ or (2) a residence or business address or telephone number of a
vietim ol or witness to any crime unless it 1s an address used (o identify the place of the crime or it
is an address or telephone number in a transcript of a court procceding and disclosure of the

information was ordered by the court.

COMES NOW the State of Alaska (hereinatier “State”™). by and through

. 1ts undersigned Assistant Attorney General, Andrew Peterson, and pursuant to Criminal

Rule 33.1(f)(3) hereby moves this Court for dismissal of David 8. Ilacg’s (hereinalter
“Haeg” or “Applicant™) Application for Post-Conviction Relief for the reasons stated
below. For purposes of a factual summary, the State will rely upon the facts and

proceedings statement set forth by the Court of Appeals decision in Haeg v, State, 2008

WL 4181532 (Alaska App. 2008). See Exh. A,
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[Iacg alleges three grounds for relict from his conviction in 4MC-04-024
CR. Haeg. however, [ails to plead a prima facie case ot incllective assistance of
counsel or any other grounds which would justify this Court granting him the relief

sought.

Haeg was entitled to efflective assistance of counsel. Tle was not entitled

to error [ree assistance. Tucker v. State, 892 P.2d 832, 835 (Alaska App. 1993); Sate v,

- Jones, 759 P.2d 558. 568 (Alaska App. 1988). The constitution guarantees only & fair

* trial and a competent attorney: il does not insure that defense counsel will recognize and

. Carrier, 477 1J.5. 487, 106 S.Cl. 2639. 2645 (1980)).

In evaluating incffective assistance claims. the court engages in a two

. pronged analysis. Risher v. State, 523 P.2d 421 (Alaska 1974). The court must {irst

determine if counsel performed at least as well as a lawyer with ordinary traming and
skill in the criminal law and conscientiously protected the clicnt’s interest, undeflected

by conflicting considerations. Risher, 523 P.2d at 424 (quoting Beasley y. United Statces,

491 F.2d 687, 696 (6th Cir. 1974)). The court then determines if the incompetence
contributed to the conviction. Risher. 323 P.2d at 425, The ™o prongs of the Risher
standard arc the performance prong and a prejudice prong. Jones, 759 P.2d at 368.

Trial counse! is presumed 1o have acted competently.  Aractte v. State.

938 P.2d 1079 (Alaska App. 1997). The presumption of compctence is strong and it (s

presumed that counsel’s actions were motivated by sound tactical considerations.

]
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Jones, 759 P.2d at 368 -369. The defendant bears the burden of rebutting the
presumplion of compcetence. As the Court of Appeals has observed, “[wle have
i repeated!y held that a defendant asserting ineffective assistance of counsel must provide
the court with an affidavit [rom the former attorney, addressing the various claims of
. incffective representation, or must explain why such an aflidavit can not be obtained.™

- Peterson v. Statc, 988 P.2d 109, 113 (Alaska App. 1999)(citations omitted).

Haeg’s real complaint in this case is with the law as 11 was applicd to him.
[Tacg does not believe that the law allowed for him to be convicted under the guide
statutes due to the fact that he was not guiding at the time of his offense. The Court of
L Appeals, however, soundly rejected this claim. See Exh, Al p. 6. Moreover, HHacg
Hacg fails to account for the fact that he took the stand and admitted to killing all of the
:: wolves outside of the predator control zone. This admission on the stand by itsclt is
sufficient to uphold Haeg’s conviction and deny this application. Consequently, 1lacg
is unable to rebut the presumption of competence attached 1o counsels” representations.
! Thereforc. his application is latally flawed and should be dismissed. Lott v. State, 836
P.2d 371 (Alaska App. 1992).

In addition, decisions of trial counscl are not to be the subject of “second
guessing™ in a post conviction reliel matter. Risher, 523 P.2d at 424, The decisions are
to be judged at the time they were made, not in hindsight. Id.; Brown v. State. 602 [*.2d

892 P.2d at 835. As the court observed in Tucker. Tucker was obligated to prove, not

that his trial counsel could have done things better, but that no competent attorney

-3
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would have done things as badly as his trial counsel did. Id. Even if trial counsel's
actions in retrospect seem to be mistaken or unproductive, they are virtually immune
from subsequent challenge 1l they were minimally competent. 1d.

Under the circumstances of this case, the court will see that counsels for
Haeg provided cftective competent representation.  Attorney Brenl Cole negotated o

far better resolution to Haeg's case than was ullimately imposed at sentencing

- following trial. Robinson also was succcsstul in getting at least two counts dismissed.

See Exh. A, p. 4. That another counsel can postulate a different strategy with hindsight

i does not amount to ineftective assistance of counsel. Tucker, 832 P.2d at 835,

I. Application Deficient — No Affidavits Of “Ineffective” Counsel
Responding To Allegations In The Petition

[n evaluating a trial or appellate counsel’s conduct. the court 1s to apply a
strong presumption of competence and presume that counsel’s actions were motivated
by sound tactical decisions.” If a counscl’s actions were taken for tactical or strategic
rcasons, “they will be virtuallv immune from subsequent challenge, even if, in
hindsight, the tactic or stratcgy appears to be mistaken or unproductive.™ [f an
application for post-conviction relief fails to allege facts ruling out the possibility of a
sound tactical choice, the application [(ails to make a prima facie case.”

The Court of Appeals of Alaska has repeatedly and consistently staled:

' Saniillana v. State, 2002 WI. 24486. *1 (Alaska App. 2002)
¥ 1d.(citing State v. Jones. 759 P.2d 558, 568 (Alaska App. 1988),
\

Id.
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[Ajn affidavil [rom the attorney in the underlying criminal

casc 1s an cssential component of a prima facie case for

post-conviction relief that alleges ineffective assistance ol

counscl. Without the required affidavit (or an explanation

of why an affidavit cannot be obtained), the superior court

may dismiss the application for failing to plead a prima facie

casc.!

Haeg failed to file any altidavit ol any of the counsel supporting his
allegatons that any/or all were inetfective. Rather. Haeg's affidavit merely states that he
has no affidavits as the attorncys refused to provide them when asked. The aflidavits
provided do not atd Haeg in establishing his prima fucie case of ineffective assistance of
counsel. Consequently. this court should first order Haeg to specifically allege the acts
of ineffective assistance by each trial attorney and his appellate attorney and then order

cach trial altorney and Haeg’s appellate counsel to file an affidavit in this matter similar

to that in igr}_g:_g.j

11 Haeg Failed To Cite To The Record In Support Of His Allegations Of
Ineffective Assistance of Counsel

Haeg fails to cite specifically to the instances which he believes resulted
in incffective assistance ol counsel, but rather leaves this Court and the State guessing at
what if any of the allegations in Part B. section 2 apply to his claims. Haeg sets forth 57
paragraphs of alleged violations that support his grounds for relief. Without citations to

which ones actually support his claim for ineftective assistance of counsel. the State and

* Puisis v. State, 2003 WL 22800620 (Alaska App. 2003); See also Tall v. State, 23 P.3d 704, 708 (Alaska App.
2001); Knix v. State, 2001 WL 959389, *4 (Alaska App. 2001): Tanner v. State, 2000 W, 1593662, *1 (Alaska
App. 2000); Peterson v. State, 988 P.2d 109, 114 (Alaska App. 1999},
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I this Court are left to merely guess which paragraphs apply to which claims. Without

more precise pleadings. Haeg’s application for post conviction relief must be

i dismissed.®

L Haeg’s Allegations Of Ineffective Assistance of Counsel, Even If

Accepted On The Limited lnformation Provided In_The Pleadings,
Are Tactical Decisions By Counsel And Not Subject To Claims Of
Ineffective Assistance.

None of the c¢laims of ineffective assistance of counsel allege any actions

by trial counsel or appellate counsel that were not lactical decisions. Hacg appears to

.. takes issuc with Cole's decisions and trial strategy as set forth in paragraph G. H M. T,

and V. Tlacg next appears to argue that Robinson’s was incftective in paragraph’s W,
Y. CC. EE, FF, GG, HH. 1I. KK, I.1.. MM. and NN, QQ. Hacg’s argument appears o
be that by not pursuing every non-trivolous’ motion. argument or appellate issuc. his

trial counsel was ineffective.

This type of argument was squarcly rejected in Steffensen v. State.” In

Steffensen, the court cited to State v. Jones and United States v. DeCoster to reilerate

the responsibilitics of counsel to pursue various claims:

Given an unrestricted budget and freed of any constraints as
to probable materiality or accountability. a lawyer might
cheerfully log in many hours looking for the legal cquivalent

* State v, Jones. 759 P.2d at S7U (noting that the trial court ordered trial counsel to file affidavits in the PCR
matter),

" Fajerjak v. State, 20 P.2d 793, 806 (Alaska 1974),

" The state does not concede thal any of the objections Hacg wanted his wial counsel or appellale counsel o make
were A0t frivalous. Based on the limited amount of information about the types of mations alluded to in the
petition, the State believes that these motions would have been frivolous.

*R37 P 2d 1123, 1126 (Alaska App. 1992).

-6-
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of a needle in a havstack. A millionairc might rctain
counscl to leave not a single stone unturned. Howcver. a
defendant is not entitled to perfection but to basic fairness.
In the real world, cxpenditure of time and effort is
dependent on a reasonable indication of materiality.”

Haeg would like to be able to wy his case several times to sec which
tactics work best. Haeg is not cntitled to such an indulgence. This Court should
dismiss Ilacg’s incifective assistance claim because his counsels’ tactical decisions
cannot be grounds for a petition for post conviction relief."”

Haeg’s claims of incflective assistance with respect to tactical decisions
have been found to be insulficient to make a prima facie case of post conviction rehiel in

1

Valcarcel v. State.'' There, the Court of Appeals pointed out that “the decisions on

what witnesses o call, whether and how 1o conduct cross-examination. what jurors to
accept or strike, what trial motions should be made, and all other strategic and tactical
decisions are the exclusive province of the lawyer after consultation with the client.”
These decisions arc not one of the four [undamental decisions that arc ullimately up to

the client.'”

Iv. Ineffective Assistance of Appellate Attorney Osterman

Ilacg alleges his appellale attorney was ineffective because Osterman

refused to allow ITaeg to assist in writing the appeal and allegedly Osterman’s fec

]
i

' See also Henry v, State, 1998 WL 820226, *2 (Alaska App. 1998),

2003 W1, 22351613 {Alaska App. 2003).

1%

“1d.

v la

|
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~ structure changed, Haey does not allege how any of Osterman’s alleged acts impacted
his appeal given that he was allowed to represent himself and given all the time he
needed 1o Nile his appeal.  Haeg again fails to establish a prima facie case that his

. appellate attorney acted incompetently.

V. Haeg Fails to Allege Specifically how his Conviction and Sentence
Resulted in 2 Violation of U.S. and State Constitutions

Haeg’s petition is governed by Criminal Rule 35.1 and AS 12.72.010-040.
Pursuant to AS 12.72.040, Haeg has the burden to prove all factual assertions by clear
and convincing evidence. Ilacg offcred nothing to support the claim in his pettion that
" his conviction and sentence violated the 1J.S. and State constitutions. In fucl. Haeg's
claims of sentencing errors or constitutional violations were repeatedly rejected by the
Court of Appeals. Sce Exh, A. For example, the Court o Appeals specifically rejected
‘i Haeg’s claim that the State’s amended information was only possibie due to stalements
he made during settlement negotiations. Rather. the Court of Appeals held that there
was sufficient probable cause {or the charges without Haeg's statements. See Exh. A, p.

[Tace's pleadings fail to specify cxactly how he believes his conviction
and/or sentence resulled in a violation of the U.S. or State Constitutions. This failure on
Hacg's part leaves the State guessing. like it did above. at what exactly is his alleged

violation. At a minimum, this Court should order Haecg to be more specilic in his
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allegations so that the State is not forced 1o speculate with respect to how Haeg’s

constitutional rights were allegedly violated.

V1. Haeg’s Final Claim is that Evidence Exists Which Requires Vacating

His Sentence in the Interest of Justice

In an application for post conviction reliel. an applicant asscrting newly
discovered evidence must establish the same tacts as a defendant moving for a new trial

uader Criminal Rule 33, Lewis v. State. 901 P.2d 448 (Alaska App. 1995),

Ender Criminal Rule 33, the defendant must cstablish that the evideace is
newly discovered, establish facts demonstrating diligence in pursuing the evidence and
claim, ¢stablish that the cvidence is not merely cumulative or impeaching, establish that
the newly discovered cvidence is material and establish that the newly discovered
evidence would probably produce an acquitial. State v. Salinas. 362 P.2d 298 (Alaska

1961); Rank v. State, 382 P.2d 760 (Alaska 1963): Charles_v. State. 780 P.2d 377

{Alaska App. 1989).

Haeg advances nothing that begins to suggest he is entitled {o relief under
this standard. In fact. the State has no idea what “new evidence™ Hacg is referring 1o
and thus once again is put in the unenviable position of merely guessing what Haeg 1s
referring to in his pleadings. That being said, there is nothing in Haeg's plcadings that
comes close to newly discovered evidence justifying a new trial or negating the
testimony of Tlacg himself who admitted killing all of the wolves outside of the

predatory control permit arca. See Exh. A, p. 6.

-9
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Defendant’s  application for a new trial is also barred by AS

12.72.02001).(2) and (5). AS 12.72.020(1) bars clains based on the admission or

i exclusion of cvidence at trial. ITacg is asserting that cvidence of material fact exists

which was not previously presented which justifies vacating his sentence. Thercfore,

i his claim is barred.

Further., AS 12.72.020(2) prohibits claims for relief it “the claim was or
could have been but was not, raised in a direct appeal trom the proceeding that resulted
in the conviction”. The Court of Appeals addressed all of Hacp’s claims with the
exception of his claim for inellective assistance of counsel. For example, the Court of
Appeals denied Haep’s claim related to the alleged perjury of Irooper Gibbens in his

scarch warrant attidavil or that Trooper Gibbens committed perjury at trial. See I'xh. A,

@ opp. 4-6. The Court of Appeals decided the issue on i1s merits and upheld the tral

i court’s ruling with respect to every aspect of Iaeg’s case.

Y Thus, Haceg is barred and

estopped tron re-raising these claims as a basis {or post conviction relief. Thus, Haeg’s

application should be summarily dismissed.

VIL The Specific Facts Alleged in Support of Haeg's Claim For Relief
Were Previously Addresscd by The Court of Appeals

Tacg's PCR application contains 57 paragraphs of information that
allegedly support one of the threc alleged grounds ol relicf. Most of these issues were

previousty raised during Taeg's appeal and rejected by the Court of Appeals which

- 10 -
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again makes it impossible to figure out what specific factual allegations suppart Haeg's

claim for post conviction relief.

o

Paragraphs B3-I and BB allege that the State {alsified the woll kill
evidence and locations. The Court of Appeals dealt with this 1ssue
repeatedly. See Exh. A pp. 4-6 and Y,

Paragraphs E-I' and KK allege that the State failed to tell [{acg he
could bond out his planc or to give him a hearing within days if not
hours. The Court of Appeals addressed this issue exactly on point,
See Exh. A, pp. 10-13,

Paragraphs H-K, N, Q. R-§, U-V_. X, AA. DD and YY all deal with
statements made by Zcllars and Iaeg in relation to plea
agreements. The Court of Appeals dealt with this issue in detail
and ruled that Haeg failed to show that plain error occurred and
that the State did not offer 11aeg’s pretrial statement during 1ls case-
in-chief or during its rebutlal case.  Additionally, the Court of
Appeals notcd that Zellers testified lor the State and that his
testinony along with that of Trooper Gibbens was sufficient to
convict [Tacg. See Exh. A, p. 6.

Paragraph 7, deals with a combination of Haeg's claim that the

State falsified the locations ol the wolf kills and that he could not

" The onty modification by the Court of Appeals with respect to Tlaeg's sentence was to direct the mial court to

change the judgment to rel

lect that Iaee™s Bie Game Guide’s License was suspended for five youry ax oppuosed to

=11 -
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be prosccuted for guiding violations. Again, the Court ol Appeals
ruled against [acg on both of these issues during his undcrlying
criminal appeal. See Exh. A, pp. 4-6.

Paragraph IT deals with Haeg’s claim that the State [alsely argued

in

that Haeg was killing wolves with (he intent to cluninate them
within his guide use area. The Court ol Appeals specifically found
that there was sutficient evidence to support this proposition. Se¢
Lxh. A, p.9.
With the above issues and/or allegations eliminated from consideration in
i Hacg's application, there is nothing le(t for consideration other than Hacg’s displeasure
with the tactical decisions of his counsel and his disugreement with how the Court of
Appeals allowed him to be convicted under the guiding statutes when he was not in fact
euiding. For these rcasons. Haeg's application should be dismisscd.

=

CONCLUSION

Haeg’s Petition lor Post-Conviction Relief should be dismissed. Hacg's
application should be dismisscd because he failed to plead and prove a prima facie case
- he has net submitled affidavits from his trial ar appellate counsel; he failed to
demonstrate that either his trial or appellate counsel were ineffective; he failed to cite to
the record o support his allegations; his claims of ineffective assistance challenge
tactical decisions made by his altorneys are not subject to inelfective assistance claims;

he presents claims that have not been and cannot be supported by any available

)
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evidence: he presents claims that were already addressed by the Court of Appeal and he
produced no new evidence which would allow for a new trial.  Additionally, Hacg

testified at triai that all of the wolves were killed outside of the predator control

boundary.

Lastly, it is impossible to discern [rom the pleadings what information

" supports which of Haeg’s claims. Maost of the specific facts offered by Haeg have
- alrcady been addressed by the Court of Appeals and the remainder is completely
-+ insufficient to meet his burden of establishing a prima facie claim justifying this court
. not dismissing his application.

v
DATED at Anchorage. Alaska this 73 day of Tehruary 2010.

DANIEL. S. SULLIVAN
ATTORNEY GENERAL

{307} 269-6250

By: { ——— )
Andrew Peterson
! Assistant Atiorney Cicneral
! ABA #0601002
hand dativaie:, | ses e be rond delivered
taxed
to the foligwing attorney/parties .t record:
i heo .
al:
Coondlvy R3O
anature “rate
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Not Keported in .3d, 2008 WL 4181532 (Alaska App )
(Citc as: 2008 WL 4181532 (Alaska App.})

HGnaly the Westlaw citation is currently available,
NOTICE: UNPUBLISHED OPINION

NOTICEMemorandum decisions of this court do not
create legal precedent. See Alaska Appellate Rule
214{d) and Paragraph 7 of the Guidelines for Publica-
tion of Court of Appeals Decisions (Court of Appeals
Order No. 2. Accordingly, this memorandum deci-
sion may not be cited as binding precedent for any
proposition of Jaw,

Cournt of Appeals of Aluska.
David . HAEG, appellan,
L
STATE oi Alaska. Appellee,
No, A-9485/ 10 5,

Sept. 19, 2008,
Rehearing Denied Sept 26 2008.

Appeal from the District Court, Fourth Judicial Dis-
trict, McGrath, Marearet L. Murphy, Judge, and
David Woodmancy, Magistrate,

David Haeg, pro se, Soldotna

for the Appellec.

Betore: COATS, Chief Judee, and MANNHEIMER
and STEWART, Judges.

MEMORANDUM OPINION AND TUDGMENT

COATS, Chief Judge.

*1 Javid 8§ Hacg was convicted ot tive caunts of
unlaw{ul acts by a guide: hunting wolves same day
aitborne; " two counts of unlawful possession af
game; ™7 ane count of unsworn falsification: 2 and
one count of trapping wolverine in a closed sea-
son.* Ilaeg appeals these convictions in Case No.
A-9453,

© 2010 Thomson Reulers. No Clanm to Orig. US Gov, Warks.
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While this appeal was pending, Haeg asked the dis-
trict court to suppress the evidence used during his
trial that the State had seized from him during its
criminal investigation and to have the property re-
turned to him. The district court denied the motion,
and Haeg appeals this decision in Case No. A-10015.

fn Case No. A-9455, Hace primarily argues that the
State used perjwed lestimony (o obtain search war-
rants and that be should not have been charged as a
guide for hunting wolves same Jav wirbome-first,
because he was not guiding at the Gme, and second,
because he was not hunring a1 the time. e aise ar-
gues that the prosecutor violated Alaska Evidence
Rule 410 by using statements that Haeg made during
the parties' failed plea negotiations. And he asserts
that his atlorneys provided neffecrive assistance of
counsel.

In addition, !aey claims that the district coult com-
mitted various errars during the course ol the pro-
ceedings. In particular, he contends that the district
court (1) failed to inquire into the failed plea negotia-
tions, (2) failed to rule on a motion protesting the
State's usc of Haeg's statement made duwring plea
negotiations as the basis for the charges, (3) made
prejudicial rulings concerning Haeg's defense that he
was not “hunting,” (4) failed to instruct the jury that
Haeg's co-defendant. Tony Zellars, was required by
his plea agreement to testify against Haeg, (5) un-
fairly required Haeg to abide by a term of the [ailed
plea agreement. (6) failed to force his first attormey
appear at [laeg's sentencing proceeding, and (7)
when imposing sentence, errongously identified the
location where the majority of the wolves were faken.
In a separate claim, he contends that the district coun
erred by revoking his guide hcense instead of sus-

pending it. *)[

EXH] gir e T
page l aof __i_i,?-

bih. A




Not Reperted in P.3d, 2008 WL 4181532 (Alaska App.)
{Cite as: 2008 WL 4181532 (Alaska App.)

In Case No, A-100135, 1lacg asserts that the district
court erred when it denied his post-conviction motion
to suppress the evidence that the State had seized
from him during its criminal investigation and to re-
turn the property to him. He also conlends that AS
F2.35.020, AS 12.35.025, AS 1605190, and AS
16.05.195 (criminal seizure and forfeiture statutes)
are unconstitutional becausc these stamtes do not
require the government to inform defendants in a
criminal case that they have the right to contest the
seizure of their property.

For the reasons explained here. we affirm Haeg's
convictions. But we conclude that the district court
meant to suspend rather than to revoke his guide li-
cense. Therefore we direct the district court to modify
Hacg's judgment to reflect that Haeg's guide license
was suspended for five years.

Fucls and proceedings

*2 llacg was a licensed master big game guide oper-
ating in gane management unit 19, In carly March
2004, he and Zellers received permits allowing them
to participate in a predator control program near
Mc{rath,

The predator control program applied 1o wolves in
game management unit 19D-East, which was located
inside unit 19D. Within unit 19D-East, participants in
the program were allowed to kill wolves by shooting
them [rom an airborne aircraft or by landing the air-
crafl, exiting it, and immediately shooling them. 12
The purpose of the program was to increase the num-
bers of moosc in unit |9D-East by decreasing the
numnber of wolves preying on them. In March 2004,
unit 19D-FEast was the only unit where this type of
predator control was permitted.

FNS Sees AAC 82.039(h)(1). (3).

To help the Department of Fish and Game monitor
the progress of the predator control program, the par-
ticipants were required Lo separately identify and seal
the hides of all wolves taken under the program and
to report the locations where the wolves were killed.
Alaska State Trooper Brett Gibbens, among others,
was notified whenever wolves were Laken under the
pragram. One of his duties was to verify the locations

© 20310 Thomson Reuters. No Claim to Orig. US Gov. Works,

Page 2

where the wolves were reportedly killed.

Soon afler Haeg and Zellers received thelr permit,
they reported that on March 6, 2004, they had taken
three gray wolves in the arca of Lone Mountain near
the Big River. When Gibbens was notified of this
report, he suspected that the information was inaccu-
rate. The coordinates that Haep and Zellers pave
placed the kill site just within unit 19D-Cast. But
Gibbens knew that the wolves in the pack then fie-
quenting that area were predominately black, with
only two that might be considered aray.

On March 11, 2004, Gibbens inspecled the reported
Kill site. He found wolf tracks but no kill site near the
reported location. In addition to this discrepancy.
Giibbens recalted that on the day of the reported killy,
when lie was off-duty, he had seen Haeg's distinctive
alrplane. The airplanc was a mile or two outside of
unit 19D-East and was {lying away from that unit, To
(iibbens, it appearcd that the pilot was following a
fresh wolf track.

On March 2|, Gibbens met and spoke to Hacg and
Zellers when they returned (o MceGrath to scal the
three wolf hides, While Tlacg refueled his airplane,
Gibbens and Haeg talked about the airplane's skis and
its oversized tail wheel Gibbens noticed that the air-
plane's skis and its oversized tail wheel would leave a
distinetive track when it landed in snow. Gibbens and
Zellers discussed the weapons and the sholgun am-
munition that Zellers was using to shoot the wolves,
This ammunition was a relatively new wvariety of
buckshot. During this meeting, Hacg said that he
knew the boundaries of the arca where he was al-
lowed to take wolves under the predator control pro-
gram.

On March 26, while {lying his aiplane, Gibbens
spotted wolf tracks rom a large pack of wolves on
the Swift River, He also saw where another airplane
had landed to cxamine the track and determine the
wolves' direction of travel Because his airplane was
low on fucl, Gibbens continued home. The next day,
he returned to investigate, From the air, he confirmed
thal ihe arcs was not a trap site or kill site. 1le then
followed the wolf tracks up the Swift River and
found where wolves had killed a moose on an island
n the river. The islund was covered with heavy brush
and had numcrous wolf trafls Gibbens saw that
someone had sct snares and leg traps on the sland.
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*3 Gibbens followed the woll tracks further upriver,
About a half mile away from the moose kill, he saw
where a wolf had been killed. It looked like the wolf
had been shot from the air, and there was a set of
airplane tracks that had taxied over the woll kill site.
He centinued to follow the wolfl tracks up the Swifl
River and found three more places where wolves had
been shot from the air. He saw evidence that the wolf
carcasses had been picked up and placed in an air-
plane, and he saw a staging area nearby where the
airplane had landed several times.

These kill sites were all about forty to fifty-five miles
from the nearest boundary of unit 19D-East. There
was no evidence near these sites of sparing or trap-
ping, nor of any ground transportation like a snow
machine. Rather, the evidence indicated that an air-
plane had landed near the kill sites and that someone
had gotien out of the airplane, approached the walf
carcasses. and hauled them back to the airplanc. The
atrplane trachs at the kill sites and at the staging arca
appeared to be the same. Gibbens recognized that
they were similar 1o Ilacg's airplane's distinctive ski
and tail wheel arrangement.

With the help of other troopers, Gibbens more thor-
oughly investigated the kill sites. The troopers found
shotgun pellets that were consistent with the type of
buckshot Haeg and Zellers were using. They also
found a spent 223 cartridge stamped with *.223
Rem-Woll™ At the staging area, they found where a
carcass had been placed in the snow.

After finding this evidence, Gibbens applied for and
obtained a search warrant for Haeg's airplanc and for
his lodge at Trophy Lake. The lodge was lisied as
Huaeg's base of operations for the predator control
program and was not far away. The lodge was lo-
cated inunit 19C.

At the lodge, the troopers found wolf carcasses. evi-
dence that the wolves had been recently gkinned, and
rifle magazines loaded with ammunition stamped
with 223 Rem-Wolf.” Gibbens also saw airplane ski
tracks leading up to the front of the lodge that
matched the tracks from the kill sites and the staging
area. Troopers seized six carcasses from the lodge.
Gibhens later performed a necropsy on cach carcass.
The necropsies indicated that al] six wolves had been
shot from the air with a shotgun.

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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Other evidence found during the search indicaied that
the Teg traps set around the moose kill on the Swift
River island belonged to Haeg On April 2, Gibbens
found that six of those leg traps were still set and
catching game even though leg trap season for
wolves and wolvermes had ended. He also saw thal
two walverines were caaght in nearby snares. The
season for taking wolverines with traps or snares had
ended March 31.

Based on the evidence found during the search of the
lodge, additional search warrants were issued, includ-
ing one for Haeg's residence in Soldotna. While
searching Haeg's residence, troopers scized a 12
gauge shotgun and a .223 caliber rifle along with
imagazines, spent casings, and ammunition. The 223
ammunition seized was stamped with “.223 Rem-
Wolf™ T'he woopers also scized Faeg's airplane.

*4 Fvidence seized at the residence indicated that the
snaregs set around the moose kill on the Swift River
betonged to Hacg. Gibbens later went back to the
Swift River moose kill site alter the snare season for
woll ended and found that the snares were still active
and calching game. The remains of two wolves were
in these shares,

Later, executing one of the search warrants obtained
after searching Haeg's residence, troopers seized nine
wolf hides from a business in Anchorage. These
hides had been dropped ofl by Zellers. Eight of the
nine hides clearly showed that the wolves had been
shol with a shotgun. Of these eight hides, many had
damage indicating that the wolves had been shot
from the air. But despite this evidence, only three of
the hides had been sealed under the predator control
program. According to the sealing certificates-and
despite evidence to the comtrary-Haeg and Zellers
claimed that the remaining six hides had not been
shot from an airplane. Rather, when sealing thesc six
hides, Haeg and Zellers reported that they had killed
the wolves in unit 16B by shooting them {rom the
ground and transporting them with snowmobiles,

Afler completing this investigation, Gibbens con-
cluded that the nine wolves had been shot from an
airplane. that none had been taken in unit 190-tast,
that the sealing certificates had been falsificd, and
that Haeg and Zellers had unfawfully possessed the
hides. Ile also concluded that the relevant leg traps
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and the snares belonged to Haeg and that they were
still actively calching game after the relevant leg trap
and the snare seasons had closed,

Sometime after Gibbens completed his investigation,
the State entered separate plea negotiations with
Haeg and Zellers. The negotiations with Haeg broke
down, but the State reached a plea agreement with
Zellers, Among other things, Zellers was required to
cnter a plea for two consolidated counts of vielating
AS 8.34.720(a)(8)(A), unlawflul acts by a guide, He
was also required to testify against Haeg.

In April 2005, Haeg moved to dismiss the informa-
tion. Among other things, he argued that the State
could not charge him for hunting wolves same day
airborne because his predator control permit allowed
him to do so, cven if only in unit 19D-LCast. Tn a writ-
ten decision. District Court Judge Margaret L. Mur-
phy rejected Haeg's arguments and denled the mo-
non.

A jury trial began July 26, 2005, with Judge Murphy
presiding. Among others, Gibbens, Zeflers, and Haeg
testified. The gist of Gibbens's testimony is set out in
the preceding paragraphs. This testimony was cor-
roborated not only by Zellers, but by Haeg himself

Hacy testified that he was a licensed guide. He con-
ceded that he and Zellers knew (or, in one instance.
should have known) that they were taking the wolves
outside of unit 19D-East, that they had intentionally
falsified the sealing certificates for all nine wolves,
and that they had possessed the wolves and hides
illegally. He also admitted that he was responsible for
the leg traps thal were still catching game after the
leg trap season had closed.

*5 But in his defense against the hunting charges,
Haeg testitied that he was not unlawfully “hunting”
the wolves, but was only violating his predator con-
trol permit. Haeg denied responsibility for snaring
wolves out of season and cxplained that the snares
itad been turned over to another trapper who was
supposed to close them out when the season ended.

The jury found Haeg guilty of all five counts of
unlawful acts by a guide: hunting wolves same day
airhorne; two counts of unlawful possession of game;
one count of unsworn falsification; and of one count
of (rapping wolverines in a closcd scason. The jury

Page 4

found Haeg not guilty of one count of snaring wolves

in a closed season ' and of failure to salvage
o

game

FNG.S AAC 84.270(13).

FINT S AAC 92.220tau 1),

Al sentencing. Judge Murphy ordered Haeg to forfeit
the nine wolf hides, a wolverine hide, the airplane,
and the guns and ammunition used to take the
wolves. She also revoked llaeg's guiding license {or
five years. This appea! followed.

While this appeal was pending, Hacg filed & motion
requesting this courl o order the State to retum to
him the property that had been seized during the
crimninal investigation. We remanded the case for the
limited purpose of allowing the district court to re-
solve Haeg's motion. Relyving on Cruninal Rule 37,
Haeg asked the district court to suppress the evidence
seized during the invesligation and to return the
property to him. Magistrate David Woodmancy de-
nied Haeg's motion. Haeg appeals this decision.

Another of Haeg's motions asks this court to modity
part of his senience. Haeg asserts that Judge Murphy
erred when she revoked his guide license instead of
suspending, it.

Discussion
Hueg's appeal in No. A4-9455
Haeg's claim that the State used perfured testimony

Haeg contends that Trooper Gibbens iutentionally
made fulse statements in his search warrant aftidavit.
In particutar, Haeg claims that Gibbeas lied when he
said in his affidavit that he found cvidence in unit
19C that Haeg had taken wolves. But Haeg did not
challenge the search warrant affidavit prior to trial.
Because of this, his claim is forfeited ™™ And, under
Morean v Sore™" he is barred from bringing this

f T L - - Ryl
claim on appeal, even as a matter of plain error.” ’

FNE SeeAlaska R Crim_ P 12(h) and (e).

N9 588 P.2d 275 (Alaska [978),
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FN10.4d at 279-80.

In Mereau, the Alaska Supreme Court acknowledged
that it was “clear that a false affidavit in support o' a
search warrant can, in appropriate circumslances,
nullify the warrant.” 7' But the courl went on to
rule that “[wihile we do not state that search and sci-
zure issues aie incapable of plain ermor analysis, we
believe that the exclusionary rule which requires the
suppression of illegally obtained evidence {s usually
not appropriately raised for the {irst time on appeal.”
Y2 The court explained that the exclusionary rule s
a prophylactic device to curb improper police con-
duct and (o protect the integrity of the judicial proc-
ess, Thus, justice does not generally require that it be
applied on appeal where it is not urged at trial [.]”
B In dight of Moreaw, Tlaeg cannot pursuc this
clain.

EN11.7d a1 279.

IN12.74 at 280 (footnote omitted).

Why we conclude that Haeg could be convicted of

unlawfiil acts by a guide. hunting wolves same day
airbarne

*6 In a related argument, Haeg contends that it was
Gibbens's perjured affidavit that allowed the Siate to
charge Ilaeg with unJawful acts as a guide. In 1laeg's
view, had Gibbens's affidavit stated that the wolves
were killed in unit 190, instead of unit 19C, then the
State could only charge him with violating his preda-
tor control permit.

But Haeg misrepresents what his permit allowed. The
record shows thal Tlaeg was permitted to take wolves
same day airborne only in unit 19D-East. lie had no
authority to take the wolves saume day atrborne in any
other part of unit 1913, Gibbens's affidavit states that
the four kill sites he found were well outside of unit
19D-East, the only arca where Haeg and Zellers were
permitted (0 take wolves same day airborne. In addi-
tion, Hacg acknowledged at his trial that he and
Zellers killed all nine wolves outside of the permitted
area. In short, the information in the affidavit did not
result in Haeg being wrongly charged.

12010 Thomson Reuters No Claim to Orig. U8 Gov. Works.
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Haep further contends that even if he did kill wolves
beyond the authority granted by hus predator control
permit, he was not engaged in the “hunting’ of
wolves-and, thus. he did not violate any statute or
regulation that prohibits same-day airborne hunting,

This argument is mistaken, Under the definition codi-
fled in AS 16 05.940(21). the term “hunting” is not
contined to the kiliing ot animals for food or sport.
Rather. “hunting” is defined as “|any] taking of game
under AS [6.05-AS 1640 and the regulations
adopted under those chapters [of the Alaska Stat-
utes].” The term “taking of game” includes more than
simply the killing of game. As defined in AS
16.05.940(34), “take” mcans the “taking, pursuing,
hunting, ... disturbing, capturing, or killing [of]
game,” as well as any attempt to engage in these acts.

The predator controf program that Haeg participated
in was established under 5 _AAC 92.110-125; these
regulations were adopted by the Board of Game un-
der Title 16. Chapter 5 Thus, [faeg's chasing and
killing of wolves under this predator control program
constituted “hunting” under Alaska law. And because
Haeg's acts of chasing and killing wolves were not
authorized under the terms of his predator control
permii, these acts constituted uniaw (ul hunting. Un-

laking of game is unlawful unless it s permitted by
AS [6.03-AS l64(. AS 4114, or a regulation

adopted under those chapters of the Alaska Stat-
AR

FN14 . See Stte v Elushg, 723 P2d 514, 513
(Alaska 1986); Jones v Srate, 936 P.2d
1263, 1266 (Aluska App.1997).

For these reasons. Hacg could tawfully be convicted
makes it a crime for a licensed guide o knowingly
violate a statute or regulation that prohibils same-day
airborme huniing.

We understand that Hacg was not guiding when he
and Zellers were taking the wolves, But this does not
matter. Alaska Statufe 08.34.720(a)( 15} does not
make it a crime to knowingly violate a statute ur
regulation prohibiting same day airborne whilfe guid-
g, Rather, that statute makes it a crime for any per-
son Licensed to ginde (10 knowingly violate a statute or
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regulation prohibiting same-day airborne hunting,

*7 tlaeg suggests that he was convicted of the hunt-
ing offenses because Gibbens lied when he testified
that some wolves were killed in unit 19C. Bul Gib-
bens retracted this testimony during cross cxamina-
tion, clarifying that the wolves were killed in unit
190 but not in unit 19D-East. As already noted,
Haeg admitted that none of the wolves was killed in
unit 19D-East.

Hacg also asserls that Gibbens lied by testifving al
sentencing that he did not know why Haeg had not
guided for an eniire year. Haeg argues that this al-
leged testimony was perjury because  Gibbens-
according to Haeg-was aware that part of the faifed
plea agreement required Haeg to give up guiding tor
a year, But because Haeg did not litigale the terms of
the failed plea agreement in the district court. there
are no factual findings supporting Haeg's claim. Fur-
thermore, Haeg had the opportunity to refute any
testimony Gibbens gave during the sentencing pro-
ceedings, and it was up to Judge Murphy to deter-
minc¢ whether Gibbens was credible.

Haeg's claim that the prosecutor violated Lvidence
Rule 470

Haeg claims that the State violated Evidence Rule
410 by using a statement he made during failed plea
negotiations o charge him with crimes more serious
than he had initially faced, But Haeg did not litigate
this issue in the district courlt Because he did not
preserve this claim of error below, Haeg now has to
show plain error 2 As we have cxplained in the
past, “[o|ne of the components of plain crror is proof
that the asserted error manifestly prejudiced the de-
fendant,” "¢

FNI5.8ee Wenanen v, Cowper. 749 P.2d
362, 364 (Alaska 1988) (issues and argu-
ments not raised below  are  considered
waived on appeal absent plain error): see
abso Sofw v Supee, 35 P3d S50 63 (ALuska

court ruling on appellant's Lvidence Rule
410 claim, appellate courl declined to ad-
dress i)

State, 22 P3d 493, 501

Page &

Stafe, 627 P.2d 196, 198 (Alasha 1980}
(“[Aln alleged error is reviewable as plain
error omly il it raises a substantial and im-
portant guestion and is obviously prejudi-
cial.”)

In this case, the State tiled an inirial information and
then amended it twice. Each version of the intorma-
tion was supported by a probable cause statement that
set out Gibbens's investication and a summation of
the statements made by Haeg and Zellers. Thus, even
had Haeg's statements been removed from the charg-
ing document, the remaining evidence from Gibbens
and Zellers would still support the charges against
Haeg. ™ And even though the State initially charged
Haeg with less sertous charges. the Stale had the dis-
cretion to file more serious charges. % In other
words, even if the State had nol used his statement's
to support the information, Haeg would still have
faced charges that be committed unlawful acts by a
guide, hunting same day airborne. Because Haeg has
net shown that the error he asserls manifostly preju-
diced him, he has not shown thw plain error oceurred.

ENI7.CF Stente v, MeDonald, 8§72 P.2d 627,
638 (Alaska App.1994) (If inadmissible evi-
dence is presented to a grand jury, “the in-
dictment will be vitiated only “if the remain-
ing cvidence was insulficient o support
|the] indictment or the improper cvidence
was likely 1o have had an overriding influ-
cnee on the grand jury's decision.” = {quol-
g Hogeevs v Siare. 783 P2d 1173 1176
(Alaska App.1989) (alicration in McDonald
M.

ENER.See Stute v. Districs Court, 53 P 3d
629, 633 (Alaska App 20u2Yy (The State
“[has] the discretion o decide whether (o
bring charges against a person who has bro-
ken the law and, if so, to decide what those
charges will be" 1

Hacg also supgests that the State used his interview
to convict him. But Iaeg did not raise this issue at
trial, nor does the record support this conclusion. The
record shows that the State did not offer Haeg's pre-
irial statement during its case-in-chief or during its
rcbuttal case, In addition, Zellers testified for the
State and his testimony, along with Gibhens's, was
sufficient to support Haeg's convictions. Final[y,ﬁ;

ZXHIBIT

Page __(Q_,.__o.f___ A

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.




Not Reported in P.3d, 2008 WL 4181532 (Alaska App.)

(Cite as: 2008 WL 4181532 (Alaska App.)

his own testimony. Haeg admitted that he had com-
mitted all but two of the charged offenses (and he
was acquitted of thase two). As we explained eachier
in this decision, Haeg testified that he was a licensed
guide, that he had taken the wolves same day air-
borne, that he knew that he was acting outside the
predator control program area, that he and Zellers had
falsified the sealing certificates, that they had unlaw-
fully possessed game, and that his leg traps were still
catching game after the season had closed. Hacg has
not shown that plain error occurred.

Hueg's claim that his attornevs were meffective

*§ Haeg claims that his attornevs provided inelTec-
tive assistance of counscl. We have consistently held
that we will not consider claims of ineffective assis-
tance for the first time on appeal because, in most
instances. the appellate record is inadequate to allow
us to meaninglully assess the competence of the at-
torney’s efforts. 2 Taeg's case Is typical-that is. the
appeliate record is inadequaie to allow us [0 mean-
ingfully assess the competence of Haeg's attorneys'
efforts, Haeg's claim of ineffective assistance must be
raised in the trial court in an application for post-
conviction relief under Alaska Criminal Rule 35.1.

FN19 See Ta=ruk v State, 67 P 3d 687, 688
(Adaska, App.2003); Hurclings v State, 53
PA3d 1132 1135 {Alaska App. 20023, Sharp
v. State. 837 P2d TI8. 722 (Alasks
App. 1992Y, Barry v, Srtate, 675 P.2d 1292,
129596 {(Alaska App. 19843,

Haeg's claim that the district court erred by failing to
inquire about plea negotiations

Hacg argues that Judge Murphy should have asked
the parties about the failed plea negotiations. If [laeg,
believed that he had an enforceable plea agreement
with the State, he was entitled to ask the district court
to enforce it. " But we are aware of no requirement
that a trial court in a criminal case. without & motion
or request from the parties, must ask why plea nego-
tiations failed. We conclude that Haeg has not shown
that any crror occurrcd.

FN20 See State v Jomes, 731 P2d_1379.
1381 {Alaska App.1988).
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Haeg's claim that the district cowrt failed to rule on
an pulstanding motion

Haeg claims that Judge Murphy failed to rule on his
motion “protesting the State's use” of the statement
Haeg claims he gave during plea negotiations. But
Haeg mischaracterizes the motion that was {iled seek-
ing dismissal ol the charges. Although he moved to
dismisy the charges on various grounds, he did not
assert that the Stalc had violated Evidence Rule 414
He did not mention this issue until he replied to the
State's opposition to his motion to dismiss the infor-
mation, where he told the court that “[t]here is an-
olher picce of information that needs to be ad-
dressed.”

Judge Murphy was not required to rule on Haeg's
new contention, A trial court can properly disregard
an issue first raised in a reply to an opposition. L YF
Hacg wanted a ruling on this issue, he was obligated
to file a new motion asking for one. Because he did
not ask for a ruling, be bas watved this claim ==

INZLSee Dewmmiert v, Kovtznoowon, {nc.
960 P.2d 606, 611 (Alaska 998} (“The
function of a reply memorandum is to re-
spond to the opposition to the primary mo-
tion. not {0 raise new jssues or argu-
ments...."); Alaska State Employees des’n v,
Alaske Pub. Employees Asvm 8173 P.2d 669,
671 n 6 (Alaska 1991) (“As a matter of
faimess. the trial court could not consider an
argument raised for the first time in a reply
brief.™).

FN22 See Stavernivrd v Srate, 66 P.3d 762,
767 (Alaska Apn 2003% Varing v State,

Haeg's clasn that the district court prejudiced hus
defense

Haeg contends that Judge Murpbhy made inconsistent
rulings about who-the court or the jury-would deter-
mine whether Iaeg was ~huming™ when he took the
wolves. But [laeg has not shown that Judge Murphy's
rulings prejudiced his defense,

The first ruling that Haeg refers to came when he
moved to dismiss the information There, he argued

A
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that the hunting same day airborne charges were im-
proper because he was acting under the authority of
the predator control program. In his view. even
though he had taken the wolves outside the area
where the predator controf program was authorized,
the State could only charge him for violating the con-
ditions of the permit. Judge Murphy rejected this
argument, noting that the State had charged Haeg for
taking welves outside of the permit arca. She ex-
plained that Haeg might defend against these charges
on the grounds that he was acting in accordance with
his permit, but that this was a factual issue that would
be decided by the lact finder at trial.

¥4 The second ruling that Iaeg refers o occurred
when Judge Murphy addressed Hacy's pre-trial ar-
aument that his permit precluded a conviction (or any
hunting viofations. Judge Murphy found that this was
a legal question that she, not the jury, had to decide.

Hacg asserts that Judge Murphy's rulings prejudiced
his defense because they prevented himm from arguing
that he was not hunting. Butl Judge Mwphy allowed
Haeg to make this very argument.

At trial, the parties had a lengthy discussion concern-
ing Haeg's desire to tell the jury that he was not
“hunting” same day airborne when he twok the
wolves. Hacg's defense was that his conduet was not
“hunting” because he was acting under g permit thal
allowed predator control. He asserted that the slatule
defining “predator control” excluded ~hunting™ and,
therefore, “he couldn't have been knowingly violating
a huntling law.”

Judge Murphy ultimately told Haeg that he could
arguc to the jury that il the jury found that he was
acting in accordance with the permit, then he was not
hunting. Censequently, Haeg argued at length during
his closing that he was not guilty of hunting same day
airbome because his predator control permit allowed
him to kill wolves same day airborne. Despite this
argument, the jury found Haeg guilty of the hunting
charges. Hacg's defense was not prejudiced by Judge
Murphy's rulings.

Haeg's claim that the district court failed to gve a
requrred jury instruction

Haceg argues that Judge Murphy was required to sua
sponte give a jJury instruction that Zeller's plea

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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agreement required him to testify against [laeg. But
under Criminal Rule 30(b}, there are no requitred jury
instructions. Rather, the rule provides that a tral
court “shall instruct the jury on all matiers of law
which it considers necessary for the jury's informa-
tion in giving their verdict.” The rule that required
instructing the jury that it should view the testimony
of ann accomplice with distrust was rescinded in 1975,
B2 Pecause Haeg did not request this or a similar
tnstruction, he has not preserved the issue for ap-

Sen
peal Mot

FN23 See Heaps v State, 30 P.3d 109, 115
(Alaska App 2001),

FN24 SeeAlasks R.Crim. P, 30{a) (objec-
tions to instructions must be raised before
the jury retives to deliberate).

Haeg's clawm that the disiriet cowrt held him to o term
of the failed plea agrecment

Haeg claims that Judge Murphy unfairly held him to
a term of the failed plea agreement. [laeg asserts that
this occurred during an exchange between his attor-
ney and the judge during a post-trial status hearing.

The purpose of this status hearing was to establish a
date for sentencing and to determine whether a de-
fense witness would be available. The prosecutor
indicated that he intended 1o call witnesses at sen-
tencing in an effort to prove that Haeg had committed
uncharged misconduct-in particular, the prosccutor
wanted to show that in 2003 Haeg had been involved
in unlawfully taking a moose same day atrbome.

When Judge Murphy asked why the State had not
charged the moose incident along with the current
case, the prosecutor explained that initially, during
plea negotiations, the parties had discussed litigating
the issue at sentencing. llaeg's attorney then said he
did not “know how ... {a discussion of a moose case]
could be part of any negotiations to the un-negotiated
case.” udge Murphy responded, “Well, it was al one
puint.” Haeg argues that in this exchange, Judge
Murphy was forcing Haeg to comply with a term of
the failed plea agreement. We disagree.

*10 At senlencing, the State is allowed Lo pul on evi-
dence of a defendant’s uncharged oifenses even when
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the defendant objects.™= A sentencing court may
consider this evidence if it is sufficiently verified and
the defendant is provided the opportunity to rebut
it 2 Here, the record reflects that the State, irre-
spective of the failed plea agreement, was attempting
to show that Haeg had committed an uncharged of-
fense. The State was entitled to do so. We conclude
that Judge Murphy did not force Hacg to abide by a
term of the failed plea agreement. We note that she
later ruled that the State had not proven lhat Hacg
had committed the uncharged offense and she did not
consider it when imposing sentence.

EN25.See Pascoe v, State, 628 P24 547,
549-50 {Alaska [980) (State allowed at sen-
tencing, over defendant's objection. to put
on cvidence of defendant's uncharged of-
[enses).

EN26.8¢ee id

Haeg's cluim that the district couwrt erved by not or-
dering a defense witness [o appear af sentencing

Haeg claims that Judge Murphy committed error by
not ordering his first artorney to testify at Haeg's sen-
tencing proceedings. Although Hacg subpocenacd this
attorney, the attorney did not appear. The record
shows that at sentencing Haeg did not ask Judge
Murphy to enforce the subpoena or seek any other
relief. Conscquently, this claim of ervor is watved.

Haeg's claim that the district court erred when it
Jound that most of the wolves were taken in unit 19C

Hacg asserls that Judge Murphy erred when she
found that “a majority. if not all of the wolves taken
were in [unit 119C.” 1t is true that the evidence did
not show that most of the wolves were killed in unit
F9C. But taking Judge Murphy's sentencing remarks
in context, we conclude that she found that Flaeg was
taking wolves untawfully in an effort to benefit his
own guiding operations. This finding is supported by
the record.

At trial, TTaeg testified that he and Zellers knew that
they were killing the wolves outside ol the permit
area. And the cvidernce al trial showed that they spent
little 1ime looking for wolves in unit 19D-East, the
permnit area around McGrath. Instcad, the first wolves

£ 2010 Thomson Reulers No Claim to Orig. US Gov. Works.
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were taken about thirty-five miles from Haeg's huni-
ing fodge, which was located in unit 15C. Hacg tock
at least one animal just ten mifes from his hunting
grounds, Zellers testified that he and Hacg wanted the
game board 1o include unit 19C in the predator con-
trol program.

In addition, Haeg testified that he guided moose
hunts in units 19C and 198. He admitted that they
had killed one of the wolves in unit 19B. And al-
though Ilaeg testified that he did not guide moose
hunts on the Swift River where the rest of the wolves
were taken. he conceded that some of the moose
taken during his guided hunts come from thar arca.
fle testified that he could schedule cight or nine
moose hunts in a season and that he charged 4 sig-
nificant amount of money per person per hunt, He
alsa testificd that he and Zellers killed the wolves
because they were frustrated that the wolves were
hilling s0 many moose,

Based on this record, we conclude that ilaeg has not
shown that Judge Murphy committed clear error
when she found that Haeg was illegally kilfing
wolves for his own commercial benefit.

Why we tind thar Judge Murphy infended fo suspend,
nof revoke, Haeg's gunde license

*11 While this appeal was pending, Haeg filed a mo-
tion requesting that we modify the portion of his sen-
tence reveking his puide license. At that tme, we
indicated that even if Haeg was entitled to amy relicl,
we would not grant it until we decided the appeal.
(We aiso told laeg that based on his claim that this
portion of the sentence was illegal, he could scek
immediate relief from the diswrict court. He appar-
ently did not do so.) Although Hacg did not include
this issue in his ¢laims of eror, we deem the motion
a request to amend his points on appeal and resolve
it. For the reasons explained here, we conclude that
Judge Murphy infended to suspend Haeg's guide li-
cense, not 1o revoke it

Judge Murphy ordered the guiding license “revoked
for five vears . The written judgments refleet the
sanic language. The revocation was part of Hacgs
sentence for violating the law and was not a condition
of probation.

Lnder AS 12 55 015(c). Judge Murphy could “inveoke

X HIBT _m__g.uw
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any authority conferred by law to suspend or revoke a
license.” The aathorily Lo suspend or revoke a guid-
ing license is provided in AS D8.514.720(f%3). In
Haeyg's case, this statute required Judge Muwphy to
order the game board Lo suspend Haeg's guide license
tor a “specified period of not less than three years, or
to permanently revoke [it].” But Judge Murphy com-
bined the two alternatives and ordered the license
revoked for five years. Under the authorizing statute,
Judge Murphy could either order the license sus-
pended for five years or clse revoke it permanently,
But the statute did not allow her to revoke it for Nve
years.

Although Judge Murphy had the authority to revoke
the license. the circumstances indicate that she meant
to suspend it. When Judge Murphy imposed sentence,
she was using pre-prinied judgments that required her
to fill in blank spaces. The judgments have a section
where various types of licenses can be “‘revoked”
followed by a blank space for the court to insert the
fength of the revocation. Judge Murphy wrote “for 3
vears” in the blank space. But the option to suspend a
license was not offered. Because Judge Murphy
wrote 3 years” rather than “permanently.” we con-
clude that she meant to suspend the license for a
specified period of time rather than to revoke it per-
manently. We therefore order the district court o
modify the judgments in this case to show that Haeg's
guide license was suspended for five years.

Hueg's appeal in Case No. A-T10015

While his original appeal was pending, Ilaeg filed a
motion in the district court asking for the return of his
property that had been seized by the State. Because
his case was on appeal, the district court ruled that it
lacked jurisdiction 1o address Haeg's motions, Haeg
then asked this court to order his property released,
We remanded the case back to the district court “for
the limited purpose of allowing ITaeg to file a motion
for the return of his property[.]”

Once the case was remanded, Fasg-relying on

suppress the evidence that had been seized during the
criminal investigation and to return the property to
him. Haeg argued that the State had violated his fun-
damental rights by not giving him notice that he had
the right to contest the seizure of his property. He
also argued that AS 1603 190 and AS 16 .05.195

€ 20710 Thomson Reuters. No Claim to Orig. US Gov, Works.
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were unconstitutional on their face and as applied to
him because they did not require the State to provide
such notice. Magistrale David Woodmancey ordered
some property relurned. but otherwise denied Haeg's
request. Hacg initially petitioned for review of this
decision, but we concluded that he had the right to
appeal.

Win we uphold the district court's decision nol fo
suppress evidence wr return 10 Haeg property Judge
Murphy had ordered forforted

*12 Haeg contends that Magistrale Woodmaney
erred when he refused to suppress the evidence and to
returt to him the property the State seized during the
criminal investigation of this case. The forfeited
property consisted of the airplunc and the firearms
that Hacg and Zellers used when taking the wolves,
the wolfl hides. and a wolverine hide.

Haeg contends that he was cntitled to have the prop-
erly suppressed as evidence and rerurned to him be-
cause the State, when it seized the property during
the criminal mvestigation, did not expressly inform
him that he had the right to challenge the seizure. Tle
also asserts that the statutes that authorize search and
seizure  in  criminal  cascs-AS 12335020, AS
12.35.025, AN 16.05.190. and AS 16.05.195-are un-
constitutional because they do not require the State to
provide owners of scized property with notice that
they have the right to challenge the seizure. He
claims that the federal and state due process clauses
require this notice.

To support his elaim under the federal due process
clause, Haeg relies primarily on the Ninth Circuit's
decision in Perkins v. City of West Covina. 7 n
City of West Coving, police lawfully searched a home
where a murder suspect was renting a room.” > Pur-
suant to a search warrant, police officers seized prop-
erty from the home. =2 [he police provided the land-
tord, Perking, with written notice of the search. an
inventory of {he property seized, and information
necessary for him to contact the police investiga-
tors B2 Bul the written notice did not explain the
procedures for retrieving his property. Alihough
nolice later told Perkins that he needed to file an ap-
propriate motion in court. Perkins ran into difficulty
when he attempted to retrieve his property.” " Ulti-
mately, he filed a ¢ivil suit in federal court, alleging a
viclation of his constitutional rights in that the notice

NHIBTT ﬂ
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did not mcn[i(mﬂ he had the right o seck the return of
his property 5

[N27.013_F3d 1004  (9th _Cir.1997),

revidd 325 1S, 234, 119 S.C1. 678. [42
L.Ed.2d 636 (1999).

EN28./d at 1006,
EN29 fd
EN3O./d at 1007,
IN31.7d

EN32Jd

FN33./d at 1007, 1012-13

I'he Ninth Circuil ruled that in these circumstances.
due process required the government to provide writ-
ten notice u{pldlmnv m property owners how to re-
tricve the property. = The Ninth Circuit held that,
among other things, “the notice must inform the ..
|property owner| of the procedure for conlesting the
seizure or retention of the property tuken, along with
any additional information requimd I'01 initiatinﬂ that
pracedure in the appropriate court.” =2 The notice
“also must explain the need for a written motion or
request to the court staling why the property should
be returned

N34 fd at 1012-13,

N33.Jd at 1013,

I N3g./d

Relving on the Ninth Circuit's decision, Haeg con-
tends that the federal due process clause required a
similar notice when the state troopers seized his
property. But in Cuy of West Covina v. Perkins. A
the United States Supreme Court reversed the Ninth
Circuit's decision and rejected the notice requirement
imposed by the Ninth Circuit.”™

FN3AT525 LS 234, 119 S.Ce 678, 142

L 1:d.2d 636 (1999),
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FIN3B./d

The Supreme Court ruled that when police lawfully
seize property for a criminal investigation, the federal
due process clause does not require the police to pro-
vide the owner with notice of state-law remedies ™
The Court explained that “state-law remedies ... arc
established by published. generally available state
statutes and case law.” ™ Once a property owncr
has been notified that his property has been scized,
“he can turn to these public sources to learn about the
remedial procedures available to him.” = Accord-
ing to the Court, “no . rationale justifies leqmrmﬂ
individualized notice of state-law remedies” ~* The
“entire structure of our democratic government resls
on the premise thal the individoal citizen is capable
of mforming himself about the particular policies that
affeet his destiny.” 7Y

EN30. 40 ar 240, 119 S.CL_dl 681,

119 5.CL. at 681,

INALAL at 241, 119 S.C0 at 68 (-82,

ENA2./d at 241, 119 S.Cr.at 681

FN43./d. at 2 P19 5.CL at 682 (quoting

Afkins v, P{ffwf 472 US. 115, 131, 183

S.Ct. 2520. 86 1, Fd 24 .81 (1985h.

*13 In other words, {ederal due process is salisfied It
the police give property owners notice that their
property has been seized and if state law provides a
post-seizure procedure to challenge the seizure and
seck the return of the property. In Haeg's case, he
I"U..(,i\t.d noliu, that hj: pmpu‘l\» was Seized and
pmudure '1Ilomng prop:,rt) owners 1o seck relum of
their property. == In light of the Supreme Court's
decision in City of West Covinag, we conclude that
Haeg's due process rights under the federal constitu-
lion were not violated.

INAd Ataska R Crime P, 37(0) (“[Amy] ..
person aggrieved by an unlawful search and
seizure may move the court in the judicial
district in which the property was seized or
the court in which the property may be used
for the return of the property[.T).
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To support his claim under Alasha's due process
clause, Haeg relies primarily on the decisions in F+F
American Eagle v. State™% and State v MV
Baranof T 11e points out that under these decisions,
property owners have “an immediale and unqualified
right to contest the [SJtale's justification™ when the
State seizes their properly. "™ But nothing in cither
ol these decisions imposcs a notice requirement simi-
lar to that discussed by the Ninth Circuit in City of
West Coving. Rather, in both cases. the State pro-
vided the property owners nolice thal their property
had been seized. ™ This notice and the subsequent
opportunity to challenge the seizures under Criminal
Rule 37 satistied due process.”™ {ere, Hacg had
notice of the seizure, which in turn provided him with
the opportunity to challenge the seizure of his prop-
erty.

I'N48.See BV Baranot, 677 P.2d at 1253-36
(in rem forfeiture action holding that due
process was provided when owners were 1o-
tified that property was seized and werc
glven an opportullity to contest the State's

American Eagle, 620 P.2d at 667,

Conceivably, there might be circumstances where the
Alaska due process clause would require the govemn-
ment to take affirmative measures to notify a prop-
erty owner of the right and the procedure to challenge
the seizure of his or her property. But nothing in
Haeg's case supports a finding that his duc process
rights were violated, Haeg was presen! when the
troopers searched his residence in Soldotna and
seiced an airplane of his, a shotgun, and a rifle. Con-
sequently, he knew that his property had been seized
as part of a criminal investigation. In addition, less
than iwo weeks after his property was seized, he re-
tained an atiorney. Thus, he had access to legal ad-
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vice regarding the seizure. Fmally, Hacg-albeit some
months after the scizure-asked the district court to
bond vot his aiplane. Under these circumstances, the
fact that the State did not specifically inform Haeg
that he had the right 1o challenge the seizure did not
infringe his state duc process rights.

Based on the record in Haeg's case, we conclude that
neither the federal nor the state constitutions required
the State, afler giving Haeg notice that his property
had been seized. to separately inform him that he had
a right to contest the seizure of his property. Because
neither Haeg's federal nor state duc process rights
were violated, Magistrate Woodmancy did not err
when he denied Haeg's post-conviction motion 1o
suppress cvidence seized during the eriminal investi-
gation. For similar reasons, we reject Haeg's allack
on the constilutionality of Alaska's seizure and forfei-
ture  statutes, AS (235070, AS 1235025 A8
Lo 05100, and AS 16,053,193, Furthermare., we note
that Haeg's monon to suppress was waived because
he failed to file it prior to trial =

IN30.SveAlaska R.Crm, P

________ 37(¢); Alasha
R.Crim. P 12{hy and (e,

*14 We also conclude that Haeg provided Magistrate
Woodmancy no grounds for overturning Judge Mur-
phy's decision to forfeil property related to Haeg's
huniing violations, Haeg argued at sentencing against
forfeiture of the airplane. At sentencing. Haeg's at-
torney did not contest the fact that the airplanc was
the one that TTaeg and Zellers used when unlaw{ully
taking the wolves, nor did he claim that Haeg was
net the airplane's owner. Rather, he argued that the
airplane sheuld not be forfeited because Haeg used
the plane “not only for guiding, but ... also ... for part
of his econonue livelihood of flight sceing, and If ...
{the court forfeits] bis plane ... he won't even be able
to do that.... [M]aybe over the next fow years .. he's
going to have ... to beef up more work for his flight
sgeing business. ... [and with the airplane] at Teast
he'd have the means to do it.” The attomey empha-
sized that “if vou take his plane ... he'd be out of the
guiding business, he'd be out of the flight sceing
business, he'll just be out of business Period. Alter
twenty-one yvears of an occupalion, just it's gone.”

Haeg did not object ta the forfeiture of the shotgun,
the rifle, or the animal hides. The record supports
these forfeitures. At trial, Zellers tesufied that thev

fudtol et
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had specifically purchased the shotgun to use for the
predator control program and that they used it to
unlawfully take the wolves. Zellers also testified that
the rifle was vsed to unlawfully take one wolll And
linally, Haeg testified that he and Zellers had taken
the animal hides unlawfully, RBecause the record sup-
ports Judge Murphy's forfeiture of the property relat-
ing to Haeg's hunting violations and MMaeg did not
show why the decision to forfeit this property should
be overtumned, we affirm Magistrate Woodmancy's
decision to not return the forfeited property 10 Haeg.

Haeg also claims that Magistrate Woodmancy erred
when he resolved Haeg's motion to suppress evi-
dence and return of property without an evidentiary
hearing. Bul Haeg has not shown that Magistrate
Woodmancy abused his discretion. The bhasis of
Hacg's post-conviction motion was his agsertion that
the State. when it seized Haeg's property, was re-
quired to tell him that he had a right 10 challenge the
seizure. This was a question of law that Magistrale
Woodmancy could resolve without an evidentiary
hearing. And as we have already explained, the State
was not required to notify Haeg that he had a right to
challenge the scizure of his property.

Other potenal claims

Haeg's bricts and other pleadings are sometimes dif-
ficult to understand, and he may have intended to
raise other claims besides the ones we have discussed
here, To the extent that Haeg may be attempting to
rais¢ other claims in his briefs or in any of his other
pleadings, we conclude that these claims are inade-

quately briefed. !>

IFN31.See Petervert s, Mutual Life fns. Co of

New Fork, 803 P 2d 406, 410 (Alaska 199(0)
{issues that are only cursorily briefed are
deemed abandoned); see wlso AH v WP
896 1* 2d 240, 243-44 (Alaska 1993Y (waiv-
ing for inadequate briefing majority of fifty-
six arguments raised by pro se appellant}.

Conclusion

Flacy's convictions are AFFIRMED. The district
court shall amend the judgments to reflect that Haeg's
guide license was suspended for a period of five
years,

Alaska App.,2008.
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